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Katherine Nordholm 
Fish Screens and Passage Coordinator  
Oregon Department of Fish & Wildlife  
4034 Fairview Industrial Dr. SE 
Salem, OR 97302 
 
Silvies Valley Ranch appreciates changes in the newest draft but again urges the Department to refine 
the rules so they both reflect the authority granted by HB 2298 and align with the intention of an 
accessible program that facilitates landowner participation. The newest draft reflects many of our prior 
comments yet still needs several updates to reflect the plain language of HB 2298. As expressed in prior 
comments, it is critical that the rules and application to the program are accessible by landowners on 
qualifying streams without a burdensome application process or regulatory hurdles. With those goals in 
mind, we offer the following comments to the most current draft dated “Nov 2021” 
 
Fish passage where fish return after project commencement; 635-412-0050 (2) 
First, we appreciate the Department’s challenge in determining “economic practicability.”  As the 
Department has recognized in the annotated rule that “that waivers or exemptions would not be 
allowed for voluntary restoration weirs… [a]nd is not consistent with the wording of HB 2298.” In that 
vein, the current rule still needs work. As written, the current rule gives the Department the ability to 
enforce the requirements of ORS 509.585 and criteria of OAR 635-412-0035 unless an owner can 
demonstrate they can’t afford the modifications required by the Department. Requiring a complex 
process to avoid fish passage requirements or waivers if fish return is an extension of the inconsistency 
with HB 2298. As written, the rule essentially allows the Department to require fish passage absent a 
showing of economic hardship, and that is not authorized under HB 2298. 
 
We propose a three-step process for the Department once fish return. First, the Department must 
clearly document the basis of its determination that fish have returned to the qualifying stream. 
Secondly, once that data is established, the Department must determine with clear evidence that any 
modification to a project won’t negatively impact fish populations, or other habitat or ecological 
conditions made as part of the project. This requirement will not only assure no harm is done to fish 
populations or other wildlife benefiting from the project, but will also act as assurance that the 
modification remain “economically practicable” without requiring the project owner to submit lengthy 
documentation that in and of itself, is not “economically practicable.”  Finally, once the Department has 
sufficiently established the return of fish and that modification can be made, the landowner is free to 
make the modifications (rather than submit paper work and factual findings to establish “economic 
practicability”, which aside from being burdensome, isn’t authorized by HB 2298).  
 
This change switches the burden contained in the current rule and gives the landowner the control to 
make the modification unless they aren’t economically practicable. If that’s the case, the landowner 
then can submit to the department a brief explanation of the economic limitations of making changes.   
This avoids the burdensome and unnecessary step of “proving” to the Department that modifications 
are “economically practicable.” HB 2298 doesn’t contemplate or authorize the Department to require 
landowners to prove they can’t afford fish passage where fish return. And in fact, given the limited 
resources of many farmers and ranchers, the current rule may in and of itself be economically 



unpracticable.  So long as the Department meets the second step of establishing modifications can be 
made without harming habitat, the landowner should be free to make those modifications (unless they 
are too costly). Given the best management practices already required in the rule, this should be 
sufficient to protect existing habitat or habitat that the owner has already restored.  
 
Finally, to further to clarify the rule and definitions of “economically practicable” we suggest the rule 
reflect objective standards that would be economically challenging for owners. For example, the rule 
could state that Department may not require modifications that would entail the purchase or transport 
of materials to the site, rental of additional equipment, the need to hire consultants, contractors or 
laborers to design or make the changes, or recommend changes to the landscape that can’t be made 
with on-hand equipment and materials.  
 
These changes would appropriately protect landowners from providing fish passage that’s not 
economically practicable if fish return after project commencement. It also reflects the plain language of 
HB 2298 which only authorizes the Department to require economically feasible fish passage if fish 
return (not full fish passage absent a showing of economic hardship). As several sub-committee 
members noted during the discussions of the draft rule, let’s not draft an overly complicated rule for 
situations that may not occur.  
 
Similarly, the mitigation requirement in subsection (b) of 635-412-0050 needs additional clarification so 
as not to add a requirement that is inconsistent with HB 2298. While we do not object to allowing 
mitigation as an alternative (so long as the owner has an economically practicable out under subsection 
(a)) as recommended above, it should be clear that the mitigation is only required to the extent that it 
allows for the passage of fish now present. The project owner should not be required to return 
conditions to a pre-authorization, pre-project condition, but instead the mitigation plan should be 
allowed if it’s simply aimed at allowing for fish passage and doesn’t harm any existing habitat 
improvements (this is a distinction between modification and mitigation). Again, the purpose is to 
ensure a landowner isn’t being penalized by needed to change conditions authorized by HB 2298, only 
to mitigate the specific conditions that are prohibiting the passage of the newly present fish 
populations.  
 
Conditions of Approval; 635-412-0060 
Subsections (1) and (2) of the proposed rule are in direct conflict. Again, the Department is attempting 
to place a requirement on project owners that HB 2298 does not authorize. Subsection (2) provides an 
exemption from the Forest Practices Act, but subsection (1) attempts to erode that exemption. As 
reflected in our prior comments, one purpose of the program is to remove “native vegetation” like 
juniper from riparian areas where it is invasive. Subsection (1) should be deleted. 
 
Application materials; 635-412-0055 
The breadth of materials required for the application are counter the spirit and goals of the program. As 
discussed at length by the Fish Passage Rules Sub-Committee, the application itself should not be overly 
burdensome or a deterrent to potential project owners. Farmers and ranchers don’t have legal or 
compliance staff or engineers and biologists to write applications. We strongly urge the Department to 
streamline the application and to maintain the flexibility to gather data from project owners without 
creating a rigid regulatory approach. We suggest the following changes to the proposed rule (with notes 
below): 
 



(1) Any application for voluntary projects involving construction of environmental restoration 
weirs must utilize the Department’s application form and specifically describe how sufficiently 
demonstrate that the project will meet all the eligibility criteria set forth in rule 635-412-0050 
and facilitate stream restoration and habitat improvement.  
The Department may require the application to include:   

(a) A description of the current habitat conditions, rational for the project, and 
intended impacts of environmental restoration weir, including if beaver restoration is an 
intended outcome. 

 (b) Information on the planned construction timing, location, and numbers of 
environmental restoration weirs in the reach.  

(c) Photographs or footage of all the proposed environmental restoration weir 
construction sites for preproject monitoring requirements.  

(d) A brief description of stream management and adjacent land use plans, 
descriptions of any efforts already undertaken to address historic factors contributing to 
habitat degradation and future efforts that will be implemented to protect habitat 
restoration.  

(e) Plans, drawings, or Pictures Sufficient documentation or pictures to 
demonstrate stream eligibility, stream measurement including active channel width, 
height of ordinary high water line, height of ancient floodplain above stream bottom, 
and the size and material source and composition of the environmental restoration 
weirs.  

(f) Written documentation from the Oregon Water Resources Department 
stating:   

(A) Whether injury to other water rights is likely to occur if the 
application or proposal is implemented as described;  

(B) If any manipulation of water during any phase of construction is 
likely to cause injury to any existing water right and,  

(C) Whether the project would require a permit from the Oregon Water 
Resources Department.  
(g) Information on location and type of nearest downstream road crossing  
(h) Plans showing fish passage meets the criteria in OAR 635-412-0035, if the 

project is in a qualifying stream reach where native migratory fish are present. 
 
 

Beaver restoration, Subsection (a); Silvies Valley Ranch supports the goal of encouraging the 
restoration of habitat for beavers, but once again, the rule is adding a requirement not contemplated by 
the Legislature in HB 2298. If the Legislature wanted beaver restoration to be a component of the 
projects, it would be included in the substantive language for eligibility (which it is not). While a laudable 
goal, beaver restoration also entails components beyond the time horizon of these projects. Restoring 
habitat for beaver can take many years – restoring water that will then support food sources (like aspen 
and willow) that take years to grow back in size and quantity suitable to sustain beavers. Beaver 
restoration is not as simple as re-introducing animals without sustainable food and water sources.  If an 
applicant does not have a specific plan for beaver restoration, this cannot and should not be a basis for 
denial of an application. We suggest the Department state clearly in the rule (and application) that if 
beaver restoration is not included on the application it won’t be a factor in authorizing the project. 
Again, while we support projects that aim to re-create beaver habitat, the description of the project in 
the application should seek to collect, voluntarily, this information, but not be required as part of the 
program (nor is authorized in HB 2298). 



 
Stream eligibility, Subsection (d) & (e): These responses aren’t necessary to determine eligibility 

and thus authorize the project. Secondly, we suggest the Department avoid overly prescriptive 
documentation, where photos or measurements aren’t enough. From an accessibility standpoint, a 
potential project owner may avoid the program simply based on the concern of generating “plans” or 
determining and disclosing prior stream management efforts or land use plans. These aren’t necessary 
to determine eligibility nor are they required under HB 2298.  
 
 Agency determinations, Subsection (f) and (g); These sections unnecessarily place a burden on 
the applicant that is not authorized by HB 2298. First, HB 2298 specifically directs the Department to 
coordinate with OWRD and ODOT, not the project applicant. This rule requires an applicant to 
proactively seek determinations from already overworked, understaffed agencies. Secondly, OWRD 
already has authority to regulate injury to other water right holders, so requiring up-front, written 
documentation is duplicative and unnecessary. Finally, as regards to transportation infrastructure, once 
again, the rule places a burden on applicants that the Legislature has specifically directed the 
Department to manage (to say nothing of the miniscule risk a project will have any impact on 
transportation infrastructure). These sections are inappropriate for the application and should be 
deleted. 
  
Monitoring and Reporting 635-412-0065 
We suggest clarity that video drone footage be included in the definition of photo monitoring. 
Appropriate video drone footage would be submitted annually, with a minimum height of 20 feet above 
the structure, taken at the midline of the stream, and no faster than 10 meters per second. This is 
consistent with HB 2298, as the Department has added the word “fixed” to the rule, but is not required 
by HB 2298 and thus these additions are authorized under the statute.  
 
Conclusion 
We believe the rule is close to completion in a form that both reflects the language of HB 2298 ensures 
protection of these degraded streams, water quality and quantity and the wildlife of our closed basins. 
We urge the Department to make these changes to ensure landowners can access the program and to 
ensure the rule aligns with law authorized in HB 2298. 
 
Respectfully, 
 
/s/ 
 
Scott Campbell, DVM 
Silvies Valley Ranch 
40000 East Cowboy Lane 
Seneca, OR 97873 
 
 



From: chuck erickson
To: NORDHOLM Katherine E * ODFW
Subject: Comment on draft rules for voluntary stream restoration weirs (HB 2298) by Nov. 26
Date: Friday, November 5, 2021 1:30:04 PM

A weir or low head dam should only be used to encourage beaver dams. 

Chuck Erickson

                     

CONFIDENTIALITY NOTICE:
A river without salmon is a body without a soul.
This email message, including any attachments, may contain legally privileged and/or
confidential information. If you are not the intended recipient(s), or the employee or agent
responsible for delivery of this message to the intended recipient(s), you are hereby notified
that any dissemination, distribution, or copying of this email message is strictly prohibited.
If you have received this message in error, please immediately notify the sender and delete
this email message from your computer.
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From: John Thomas
To: NORDHOLM Katherine E * ODFW
Subject: fish weirs in Great Basin streams
Date: Saturday, November 6, 2021 8:11:43 PM

Greetings:

Who is designing and assisting the the engineering and placement of these weirs in the
bailiwick of ODFW?

Is the issue to restrict the water to overflow the wet meadows and playas from past
obstructions,  and provide deeper resting habitats for aquatic species of concern?

Is there a mandate then to disallow livestock from accessing the water being held back?  or are
there water gaps to be included in any required fencing to protect stream banks?

One of the issues that never has seen the light of day is that missing the caudal fins of females
salmonids,  even landlocked like red band ‘bows and Lahontan cutts  need spacing gravel and
if over time there have been too few aggregate movers and disturbers,  once productive gravels
will “cement” over and become impervious to their attempts to create redds. 

I once, years ago,  read a B.C. Fisheries story about some former sockeye stream that had been
dammed for a millpond, with no fish passage, in the early 20th century.   This was in the
1980s,  if memory serves me,  but some fisheries biologist paddled a canoe up or down some
isolated stream that had a population of sockeye that would behave and imprint on the now
open to fish but without any due to former extirpation.   So he gathered eggs and milt into
vessels in his canoe and those eggs were hatchery raised and the fish released in the  now
fishless former hockey stream.   IN short,  fish did return but were unable to spawn as the
aggregate had cemented over by time and sediments filling the cracks on larger stones.   B.C.
Fishers put two track hoes into the stream,  and used bucket teeth to rip the gravels beds.   
Success!!

Years later I was talking to a rancher at some meeting about environmental lawsuits and the
results and the rancher said that he was on some NE Oregon stream where the salmon had
been almost gone for years and he was forced to fence the riparian area of the larger creek
running through meadows he owned.   But he was allowed water gaps.   That is where the
fence turns and actually goes out into the stream so livestock can water.   That worked out for
watering cows,  but in September, the spring chinook were spawning in his water gap.   So he
had to close it and make another.    The crux of the story is that cattle hooves were dislodging
the gravel when they came to water and the substrate was the available loose aggregate
preferred by spring chinook spawners.    Hooves were doing what the track hoes did in B.C.  
It was then that it occurred to me,  again, that salmon maintain their own habitats.    They
move the gravels to spawn, which is a process of sending silt and fines down river and having
larger stones to aerate the spawn and have space for the alevins to emerge and in which to
hide.   No hen salmon tails to maintain the gravels,  the less spawning habitat is available.  
That means in some areas,   windfalls in riparian zones are ripping new geology to erode into
the stream,  and salmon will have to send the fines downstream in redd building.   The
windfall provides courses woody debris to become carpenter ant habitat.   Terrestrial insects
are primary to chinook salmon survival.   Yes, the coarse wood does accidentally hold and
divert stream flows,  and provides security for young fish.  But it is the decomposition of that
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wood,  along with the carcasses of the parent generation,  that feeds the streams biology and
the uplands as well.   So to have salmon,  you must have salmon.   The terrible
misunderstanding of salmon hatcheries was that they NEVER returned carcasses to the river
of origin.   They sold them to pet food or better surplus fish to donations to food banks and
others to fish peddlers.    But that is robbing Peter to pay Paul,  and in the end,  Jim Martin ran
the coho hatchery fish deal into the ground by counting surplus hatchery fish allowed to go
upstream as wild fish,  and we went from a “census” by stream walkers of 125,000 “wild”
coho to a random stream count in random streams on the Oregon Coast to a census of +/-
5200.    Killed the troll industry.   Killed the seasonal charter industry that moved onto the
reefs for bottom fish trips,  and soon had impacted that fishery.   And now we have had 40
years of ocean fishery disarray.    I trolled until I sold my boat early in the 2018 season.   I
probably killed more coho releasing them than I sold 28” and longer chinook.    No coho in
March to mid June in the troll fishery.  Only CA male sea lions and chinook.   After that,   it is
sometimes hard to set your gear as you are hooking coho all the way down.   And spinning
dead coho, which die so easily,  compared to hooked chinook,  for whatever reasons.    A 12”
chinook,  dragged for a time,  and you flip it off the hook, thinking you are sending a dead fish
to feed the slime eels,  and it suddenly rockets straight downward to the deep.   Sea lions get
so bad I would put throw away old coho spoons on the float bag lines and let the sea lions take
the coho and maybe allow me to get a chinook off the gear and into the boat.   So the size
selection is working just like the 4 point and better deer tags:   All the 3 points get shot and
left,  and the short chinook are released.   That has selected chinook that are small, one or two
ocean fish to return to CA hatcheries.   Now the predominant CA Sacramento fish is a two
year old male and three year old female.    The less time in the ocean, the more likely you
survive to spawn.  The totally protected marine mammals try to take the biggest fish for the
effort.   By actual delivery reviews over the last 30 plus years,  the average size of a SE Alaska
troll caught chinook is half the weight it was in 1990.   Kitama research outfit folks revealed
that. 

My point,  and I can ramble,  is that weirs to put water above the recessed stream bank:  can
they serve other purposes like create spawning areas or rearing areas for the native fish in the
Great Basin?   Or is this just a water spread deal on the spring freshet to conserve the water in
the dirt and not let it flow into an alkali pond or lake.  and then evaporate?   Don’t forget, 
there are Western Snowy Plovers,  an ESA threatened species,  seasonally  using the dry
margins of those alkali lakes for feeding and nesting in the Great Basin.    If you try to retain
too much water in the uplands,  and loses the seasonal alkali playa lakes and impact plovers, 
what is the benefit in the grand scheme?

Thank you for your time.

John Thomas Jr
246 B st
Independence, OR 97351
solimarfishjohn@gmail.com



From: Bill Marlett
To: NORDHOLM Katherine E * ODFW
Subject: HB 2298
Date: Monday, November 8, 2021 8:01:04 AM

Hello Katherine,

The word "voluntary" throughout the text is confusing and recommend it be deleted
from the rules.

Regards,

Bill

bill marlett | 541.610.3822 m
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From: Robin Vora
To: NORDHOLM Katherine E * ODFW
Subject: Re: House Bill 2298 Public Comment Period
Date: Friday, November 26, 2021 7:41:42 AM

Thank you for the opportunity to provide further comments on the updated ODFW draft rules
for HB 2298.  Please share my comments with the Fish Passage Task Force.

More than 100 years of science supports the importance of providing for fish passage when
natural flow is impeded by a dam or diversion, and for screens to reduce documented fish kill.
A fish ladder at the Newport Avenue or Mirror Pond dam, for example, would provide fish
access to cooler refugia upstream when the middle Deschutes River is too warm during low
summer flows and maintain fish population interchange. Here a fish ladder is essential to
maintain a healthy population of native migratory fish such as redband trout. Now a new fish
ladder has been installed on the downstream North Canal dam and fish passage is provided
through the upstream Colorado Avenue dam.

“Economically practicable” needs a better definition. As written, that clause gives the dam
owner an easy out to meet goals for a healthy population of native migratory fish.

In the case of the Newport Avenue Dam on the Deschutes River, twice before the owners of
the dam found it “practicable” to construct a fish ladder. It is “practicable” again.

In the case of a dam that produces electricity, all ratepayers, and not just those in the local
area, should pay for a fish ladder or removal of the dam.  This has been done or is being done
with some dam removals.

The dam owners are privileged to have a facility on public waterways and should make an
extra effort to install a quality fish ladder, screens, and tailrace barriers. The designs should
incorporate natural elements (e.g., boulders) and be visually attractive. This is especially
important in the case of the Newport Avenue Dam which is viewed by thousands of locals and
visitors. In the long-term, it is in the dam owner’s interest to be viewed positively by the local
and statewide public.

Robin Vora

1679 NE Daphne Ct., Bend, OR 97701

On Fri, Nov 5, 2021 at 1:20 PM NORDHOLM Katherine E * ODFW
<Katherine.E.NORDHOLM@odfw.oregon.gov> wrote:
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From: Brian Posewitz
To: NORDHOLM Katherine E * ODFW
Subject: RE: HB 2298 Draft Rules
Date: Tuesday, November 30, 2021 2:56:54 PM
Attachments: 211129 Draft HB 2298 Rules with notes - additional WaterWatch comments.pdf

Thanks Katherine,

I had this comment deadline on my calendar but, since I was off Tue-Fri last week for Thanksgiving
and not thinking about work, I missed reviewing and commenting. I read through the latest version
(showing changes) and made a few notes/comments via the PDF notes feature (attached) – really
pretty minor. I know you are under no obligation to consider since they are late, but please do if you
can.

Thanks to you and the rest of the group (including the Task Force) for the multiple chances to weigh
in on these and for accepting many of our suggestions.

Brian

Brian Posewitz
Staff Attorney | WaterWatch of Oregon
503.432.8249 (temporary remote office land line)
213 SW Ash St, Suite 208
Portland, OR 97204
www.waterwatch.org

The information contained in this email message may be privileged, confidential and protected from
disclosure. If you are not the intended recipient, any dissemination, distribution or copying is strictly
prohibited. If you think that you have received this email message in error, please notify the sender by
reply email and delete the message and any attachments.
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HB 2298 Proposed Rules for 2021 Changes for December 2021 Fish Passage Task Force Meeting  


*Note* Will need to change 635-412-0005 (1) from “For the purposes of OAR 635-412-0010 through 
635-412-0040 the following definitions shall apply.” To “For the purpose of OAR 663 Division 412 the 
following definitions shall apply.”  
Bold text is text from HB 2298. 
Strikethrough text is text that has been removed since the last draft (Sep 2021).  
Green highlighted areas are substantial additions since the last draft (Sep 2021).  
 
Voluntary Environmental Restoration Weirs  
*Note* will add sections on to current Division 412 rules.  
 
Definitions 635-412-0045   
(1) In addition to the definitions in OAR 635-412-0005, for the purpose environmental restoration weirs 
the following definitions shall apply: 


(a) “Ancient floodplain” means channel adjacent areas and surfaces constructed by 
fluvial processes that functioned as floodplains or areas for overbank deposition prior to 
channel incision. 
(b) “Applicant” means a person engaging in the proposed voluntary project for stream 
restoration and habitat improvement through the construction of environmental restoration 
weirs.   
(c) “Environmental restoration weir” means one or more structures that are constructed: 


(A) For the purpose of delaying or slowing, but not preventing, streamflow to promote 
restoration of stream and habitat conditions; 
(B) Such that the structures do not store or appropriate water in a manner that would 
require a permit from the Oregon Water Resources Department; 
(C) To be no larger than necessary to cause overbank flooding onto the lands 
constituting the ancient floodplain during ordinary periods of high streamflow. 
Ordinary periods of high streamflow are times when the water elevations would reach 
the ordinary high water line in an unalter stream condition; and 
(D) From wood, earth, dirt, rock or other natural materials. Treated wood, metal, 
concrete, gabions or other engineered structures material are prohibited do not qualify 
as natural materials.  


(d) “Healthy native migratory fish population” means a population of native migratory 
fish that, as determined by the State Oregon Department of Fish and Wildlife: 


(A) Demonstrates appropriate life stages throughout the year; and 
(B) Reproduces at sufficient levels to be a self-sustaining population into the 
foreseeable 
future. 


(e) “Incised or eroded stream” means a stream that has been scoured by erosion to the 
extent that the channel bed elevation has lowered relative to its ancient floodplain and the 
stream has lost connectivity with the ancient floodplain, as characterized by: 


(A) The loss of natural wetland, riparian or meadow conditions in the adjacent 
surfaces; 
(B) The absence of overbank flooding or deposition during ordinary periods of high 
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streamflow; 
(C) The loss of historic diversity of native fish or other species; or 
(D) The presence of invasive dry land species that have encroached from adjacent 
uplands, including but not limited to sagebrush, bunch grass, juniper and pine. 


(f) “Qualifying stream” means an incised or eroded stream, a designated reach of an 
incised or eroded stream or a designated set of adjacent reaches of an incised or eroded 
stream that, prior to commencement of a project authorized pursuant to subsection (2) of this 
section: 


(A) Has an estimated median monthly natural streamflow of less than one cubic foot 
per second during at least two months of the year; 
(B) Has not had a healthy native migratory fish population for at least three years 
prior to the time of authorization Department approval; and 
(C) Is incised or eroded to the extent that the channel bed elevation has lowered by 
two feet or more relative to the elevation of the ancient floodplain. 


(g) “Reach” means a section of a stream that is similar in flow topography and habitat 
characteristics and is between 50 and 500 feet in length. 
(h) “Summit of the Cascade Mountains” means a line beginning at the intersection of the 
northern boundary of the State of Oregon and the western boundary of Wasco County, thence 
southerly along the western boundaries of the counties of Wasco, Jefferson, Deschutes and 
Klamath to the southern boundary of the State of Oregon. 
 


Eligibility Criteria 635-412-0050  
(1) If the Department determines, or the applicant assumes, that native migratory fish are present in a 
qualifying stream reach, prior to construction of the environmental restoration weir the person 
owning or operating the environmental restoration weir applicant shall: 


(a) obtain from the Department an approval determination of a fish passage plan that meets the 
requirements of ORS 509.585 and is consistent with standard criteria of OAR 635-412-0035 for 
the specific environmental restoration weirs. 
(b) Obtain from the Department a fish passage waiver or exemption that meets the 
requirements of ORS 509.585 and OAR 635-412-0025. 


(2) If the Department determines that native migratory fish are not present in a qualifying stream 
reach prior to the date of construction of environmental restoration weirs, the applicant is exempt 
from the requirements of ORS 509.585 and applicable provisions of OAR 635, Division 412, unless and 
until the Department has determined that native migratory fish have returned to the reach. the person 
owning or operating the environmental restoration shall:  


(a) Obtain from the Department an approval determining that the environmental restoration 
weir meets the requirements of OAR 635-412-0045 and ORS X.X; or 
(b) Obtain from the Department a fish passage waiver or exemption that meets the 
requirements of ORS 509.585 and OAR 635-412-0025. 


(3)  If, after construction of environmental restoration weirs, the Department determines 
that native migratory fish have returned to the qualifying stream reach, the Department may require 
the person engaging in the authorized voluntary owner or operator of the restoration project to either: 


(a) Obtain Department approval of a fish passage plan that is consistent with standard criteria in 
OAR 635-412 by providing passage modifications that: 
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(A) Are recommended by the Department unless the owner of the restoration project 
demonstrates to the Department that the proposed modifications will not be 
economically practicable;  


(i) To determine if the modifications are economically practicable, the 
Department my evaluate information including.  
(ii) the cost of the original project 
(iii) the cost of the recommended modifications  
(iv) the habitat value of the restoration project  
(v) the economic value of the project to the landowner  


(A) Is economically practicable to the person engaging in the project; and 
(B) Can be constructed from locally available natural materials 


(b) Obtain Department approval of mitigation consistent with applicable requirements of ORS 
509.585 and OAR 635-412. 
(c) Remove the environmental restoration weir to allow upstream fish movement. 


(4) The Department may only authorize voluntary projects for stream restoration and habitat 
improvement through the construction of environmental restoration weirs only if; 


(a) The project involves construction of environmental restoration weirs on one or more 
qualifying streams located in any historically closed basin:  


(A) From which water does not flow to the Pacific Ocean; and  
(B) That is located east of the summit of the Cascade Mountains;  


(b) Construction of the environmental restoration weirs will be completed no later than July 1, 
2031; 
(c) The project complies with local floodplain regulations if the project is located within an area 
subject to floodplain management.  
(d) Construction of the environmental restoration weirs has not begun prior to the date of the 
approval from Department’s approval.  
(e) The project is unlikely to adversely impact transportation infrastructure or planned 
transportation infrastructure as determined by the Oregon Department of Transportation.  
(g) The structures project will not store or appropriate water in a manner that would require a 
permit from the Oregon Water Resources Department. 
(h) The Department approves a fish passage plan for the project if a plan is required by 
subsection (1) of this rule.   
(i) The planned project, including but not limited to timing of construction, material, size, 
location, and other information contained in the application regarding historic features on 
landscape and rational for the project, demonstrate, as determined by the Department, that the 
project is likely to produce the intended ecological benefits of stream restoration and habitat 
improvement.  
(j) The Department determines that the planned structure is no larger than necessary to cause 
overbank flooding during ordinary periods of high stream flow.  
 


Application Material 635-412-0055 
(1) Any application for voluntary projects involving construction of environmental restoration weirs 
must utilize the Department’s application form and specifically describe how the project will meet all 
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the eligibility criteria set forth in this subsection of this rule 635-412-0050 and facilitate stream 
restoration and habitat improvement.  The Department may require the application to include: 
(f) The owner or operator of the environmental restoration weir shall obtain from and submit to the 
Department an application documenting that the project meets all of the eligibility criteria and will 
facilitate stream restoration and habitat improvement. The Department may require application 
materials including: 


(a) A description of the current habitat conditions, rational for the project, and intended impacts 
of environmental restoration weir, including if beaver restoration is an intended outcome. 
(b) Information on the planned construction timing, location, and numbers of environmental 
restoration weirs in the reach. 
(c) Photographs of all the proposed environmental restoration weir construction sites for pre-
project monitoring requirements. 
(d) A description of stream management and adjacent land use plans, descriptions of any efforts 
already undertaken to address historic factors contributing to habitat degradation and future 
efforts that will be implemented to protect habitat restoration.   
(e) Approach to future beaver presence. 
(f) Plans, drawings, or pictures documenting stream measurements including active channel 
width, height of ordinary high water line, height of ancient floodplain above stream bottom, and 
the size and material source and composition of the environmental restoration weirs. 
(g) Written documentation from the Oregon Water Resources Department stating:  


(A) Whether injury to other water rights is likely to occur if the application or proposal is 
implemented as described;  
(B) If any manipulation of water during any phase of construction is likely to cause injury 
to any existing water right and,  
(C) Whether the project would require a permit from the Oregon Water Resources 
Department.  


(h) Information on location and type of nearest downstream road crossing  
(i) Plans showing fish passage meets the criteria in OAR 635-412-0035, if the project is in a 
qualifying stream reach where native migratory fish are present.  


 
Conditions of Approval 635-412-0060 
(1) Brush and trees removed in association with construction must be replanted with native vegetation. 
Removal of vegetation shall not be more than required to access the project site.  
(2) Planting or removal of brush and trees from stream banks and riparian areas as part of an 
authorized voluntary project are not subject to riparian management requirements established under 
the Oregon Forest Practices Act.  The State Forester must be notified if there is any sale, barter, or trade 
of timber material resulting from the removal of tress associated with the project. 
(3) Construction of environmental restoration weirs must be done either when the stream is dry, 
anytime during the appropriate ODFW in-water work window, or by arrangement with ODFW.  
(4) For streams with flowing water at the time of construction. The person engaging in the voluntary 
restoration project shall use best efforts to prevent erosion and minimize soil movement and turbidity 
including:  


(a) Stabilizing exposed soils during and after construction to prevent erosion and turbidity.  
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(b) To prevent erosion, use of compost berms, impervious materials, or other equally effective 
methods, is recommended to protect soil stockpiled during rain events or when the 
stockpile site is not moved or reshaped for more than 48 hours.  


(c) Unless areas are frozen solid or under dry summer conditions, all construction access points 
through, and staging areas in, riparian and wetland areas must use methods to prevent soil 
compaction, excluding the soil or materials used in the environmental restoration weir. 


(d) At project completion, disturbed areas with soil exposed by construction activities must be 
stabilized by mulching and native vegetative plantings/seeding.  


(e) Unless incorporated in the environmental restoration weir, dredged or other excavated 
material must be placed on upland areas having stable slopes and must be prevented from 
eroding back into waterways and wetlands.  


(f) The landowner should inspect and maintain erosion control measures as necessary to 
ensure their continued effectiveness until soils become stabilized.  


(g) All erosion control structures must be removed when the project is complete, and soils are 
stabilized and vegetated. 


(h) Unless otherwise approved by the Department based on site specific conditions, the work   
area must be isolated from flowing water during construction or other methods must be in 
place to prevent downstream turbidity. All structures and materials used to isolate the work 
area must be removed immediately following construction and water flow returned to pre-
construction conditions.  


(5) Petroleum products, chemicals, wood treated with leachable preservatives or other deleterious 
waste materials must not enter the stream. Machinery and equipment staging, cleaning, maintenance, 
refueling, and fuel storage must be at least 150 feet from the channel to prevent contaminates from 
entering waters of the state. Refueling is to be confined to a designated area to prevent spillage into 
waters of this state.  
(6) Operating machinery within the stream channel should be minimized as much as possible. All 
machinery operated within the stream channel must be in good working order, inspected for leaks prior 
to each use, and maintained to prevent leakage of fuels, oils, or other fluids.  


(a) An appropriately sized spill kit must be on-site when operating in the stream channel, leaked 
fluids must be cleaned promptly, and any contaminated soils removed from the area and 
properly disposed of.  


(b) Any equipment found to be leaking fluids must be immediately removed from and kept out 
of the channel until repaired.  


(c) All fuel and equipment must be stored outside of the stream channel. Machinery may not 
be parked or refilled while in the stream channel.  


(7) The project must not redirect the channel or cause damage to property or structures on the project 
site as well as adjacent, nearby, upstream, or downstream of the project site.  
(8) Environmental restoration weirs approved under by the Department OAR 635-412-0045 as required 
by ORS X.X, only provides approval under the authority administered by ODFW. It is the responsibility of 
the owner or operator to comply with all necessary and required local, county, state, and federal 
approvals and permits. This approval in no way authorizes take of any federally or state listed species. 
(9)Applicant/Owner and Operator shall at all times observe and comply with all federal and state laws, 
including without limitation the Endangered Species Act of 1973, as amended (16 U.S.C. 1531-1536, 
1538-1540), ORS 496.172 to 496.192 (Threatened and Endangered Wildlife Species), and ORS 564.100 to 
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564.135 (Threatened and Endangered Plants), and lawful regulations issued thereunder, and local 
bylaws, ordinances, and regulations, which relate to Threatened and Endangered plant or animal species 
while constructing and maintaining environmental restoration weirs approved by the Department. 
 
Monitoring and Reporting 635-412-0065 
(1) A person owning or operating an environmental restoration weir is responsible for maintaining the 
structure as approved, and monitoring and reporting on the habitat conditions. 
(2) Monitoring and reporting shall consist of fixed photo-point monitoring of each environmental 
restoration weir. Photo monitoring shall: 


(a) Be established prior to construction of the environmental restoration weir; 
(b) Be taken from established and consistent sites before construction and during high and low 


water periods each year for 10 years; 
(c) Show the environmental restoration weir from both sides of the stream;  
(d) Show upstream and downstream stream and riparian habitat conditions; and  
(e) Be submitted to the Department annually for 10 years post construction. 


(3) The Department may require third-party monitoring as a condition of approval.  
(a) Monitoring will only be conducted if:  


(A) The third party must be is chosen through mutual agreement between the person 
engaging in the project and the Department;  
(B) The person engaging in the project may not unreasonably withhold consent for the 
third party to engage in monitoring;  
(C) The third-party monitoring may not result in a financial cost to the person engaging 
in the project; and  
(D) The third party engaging in the monitoring must be covered by sufficient liability 
and casualty insurance. 


(b) Monitoring may include gathering information on applicable habitat and stream metrics 
including temperature data, water quality, stream discharge measurements, habitat survey 
data, invertebrate sampling, riparian vegetation surveys, pool area measurements, floodplain 
area engagement, fish sampling, dissolved oxygen, wildlife responses, or other land responses 
associated with the restoration weirs.  


(4) The Department shall require the applicant person engaging in the authorized voluntary 
restoration project to modify or remove the environmental restoration weirs if the environmental 
restoration weirs are found: 


(a) By the Oregon Water Resources Department to result in injury to an existing water right; or 
(b) By the Department to be having a significant detrimental impact on native migratory fish; 


or  
(c) To have been modified beyond the original authorized design specification to the point 
where the structure project no longer meets the criteria outlined in OAR  635-412-0045 (1)(b).  


(5) The Department, in coordination with the Oregon Department of Transportation, may at any time 
require the owner person engaging in the authorized voluntary restoration project to modify 
environmental restoration weirs if the environmental restoration weirs are found to adversely impact 
transportation infrastructure or planned transportation infrastructure. 
(6) The Department shall maintain a database of projects that apply for implementation under this 
program.  
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(a) No later than December 31, 2027, the Department shall submit a publicly available report, 
in the manner provided by ORS 192.245, to the interim committees of the Legislative 
Assembly related to environment and natural resources that provides information 
summarizing the extent to which voluntary projects have been commenced and completed 
under OAR 635-412-0045 through OAR 635-412-0065.  
(b) No later than September 15, 2032, the Department shall submit a publicly available report, 
in the manner provided by ORS 192.245, to the interim committees of the Legislative 
Assembly related to environment and natural resources on voluntary projects authorized 
under OAR 635-412-0045 through OAR 635-412-0065. The report shall include: 


(A) Assessments of the conditions of qualifying streams affected by authorized 
voluntary projects, which assess stream conditions prior to construction of 
environmental restoration weirs as well as after construction of environmental 
restoration weirs; projects will be evaluated on factors including: 


(i) Number and location of environmental restoration weirs. 
(ii) Photo monitoring of habitat conditions before and after the construction of 
the environmental restoration weir. 
(iii) Professional opinion of change in habitat quality, water quantity/quality, fish 
distribution, health of native migratory fish populations.  
(iv) Any habitat data voluntarily provided by landowner including temperature 
monitoring, stream characteristics, flow measurements, fish surveys, riparian 
vegetation, floodplain connectivity or other observations made in association 
with the construction of voluntary restoration weirs.  


(B) Recommendations, which may include recommendations for legislation, to allow 
the Department to authorize voluntary projects in which construction of 
environmental restoration weirs will commence on or after January 2, 2036. 


(c) The Department will provide the Fish Passage Task Force with draft reports for comment 
prior to reporting to the Commission and Legislature. 
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HB 2298 Proposed Rules for 2021 Changes for December 2021 Fish Passage Task Force Meeting  

*Note* Will need to change 635-412-0005 (1) from “For the purposes of OAR 635-412-0010 through 
635-412-0040 the following definitions shall apply.” To “For the purpose of OAR 663 Division 412 the 
following definitions shall apply.”  
Bold text is text from HB 2298. 
Strikethrough text is text that has been removed since the last draft (Sep 2021).  
Green highlighted areas are substantial additions since the last draft (Sep 2021).  
 
Voluntary Environmental Restoration Weirs  
*Note* will add sections on to current Division 412 rules.  
 
Definitions 635-412-0045   
(1) In addition to the definitions in OAR 635-412-0005, for the purpose environmental restoration weirs 
the following definitions shall apply: 

(a) “Ancient floodplain” means channel adjacent areas and surfaces constructed by 
fluvial processes that functioned as floodplains or areas for overbank deposition prior to 
channel incision. 
(b) “Applicant” means a person engaging in the proposed voluntary project for stream 
restoration and habitat improvement through the construction of environmental restoration 
weirs.   
(c) “Environmental restoration weir” means one or more structures that are constructed: 

(A) For the purpose of delaying or slowing, but not preventing, streamflow to promote 
restoration of stream and habitat conditions; 
(B) Such that the structures do not store or appropriate water in a manner that would 
require a permit from the Oregon Water Resources Department; 
(C) To be no larger than necessary to cause overbank flooding onto the lands 
constituting the ancient floodplain during ordinary periods of high streamflow. 
Ordinary periods of high streamflow are times when the water elevations would reach 
the ordinary high water line in an unalter stream condition; and 
(D) From wood, earth, dirt, rock or other natural materials. Treated wood, metal, 
concrete, gabions or other engineered structures material are prohibited do not qualify 
as natural materials.  

(d) “Healthy native migratory fish population” means a population of native migratory 
fish that, as determined by the State Oregon Department of Fish and Wildlife: 

(A) Demonstrates appropriate life stages throughout the year; and 
(B) Reproduces at sufficient levels to be a self-sustaining population into the 
foreseeable 
future. 

(e) “Incised or eroded stream” means a stream that has been scoured by erosion to the 
extent that the channel bed elevation has lowered relative to its ancient floodplain and the 
stream has lost connectivity with the ancient floodplain, as characterized by: 

(A) The loss of natural wetland, riparian or meadow conditions in the adjacent 
surfaces; 
(B) The absence of overbank flooding or deposition during ordinary periods of high 
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streamflow; 
(C) The loss of historic diversity of native fish or other species; or 
(D) The presence of invasive dry land species that have encroached from adjacent 
uplands, including but not limited to sagebrush, bunch grass, juniper and pine. 

(f) “Qualifying stream” means an incised or eroded stream, a designated reach of an 
incised or eroded stream or a designated set of adjacent reaches of an incised or eroded 
stream that, prior to commencement of a project authorized pursuant to subsection (2) of this 
section: 

(A) Has an estimated median monthly natural streamflow of less than one cubic foot 
per second during at least two months of the year; 
(B) Has not had a healthy native migratory fish population for at least three years 
prior to the time of authorization Department approval; and 
(C) Is incised or eroded to the extent that the channel bed elevation has lowered by 
two feet or more relative to the elevation of the ancient floodplain. 

(g) “Reach” means a section of a stream that is similar in flow topography and habitat 
characteristics and is between 50 and 500 feet in length. 
(h) “Summit of the Cascade Mountains” means a line beginning at the intersection of the 
northern boundary of the State of Oregon and the western boundary of Wasco County, thence 
southerly along the western boundaries of the counties of Wasco, Jefferson, Deschutes and 
Klamath to the southern boundary of the State of Oregon. 
 

Eligibility Criteria 635-412-0050  
(1) If the Department determines, or the applicant assumes, that native migratory fish are present in a 
qualifying stream reach, prior to construction of the environmental restoration weir the person 
owning or operating the environmental restoration weir applicant shall: 

(a) obtain from the Department an approval determination of a fish passage plan that meets the 
requirements of ORS 509.585 and is consistent with standard criteria of OAR 635-412-0035 for 
the specific environmental restoration weirs. 
(b) Obtain from the Department a fish passage waiver or exemption that meets the 
requirements of ORS 509.585 and OAR 635-412-0025. 

(2) If the Department determines that native migratory fish are not present in a qualifying stream 
reach prior to the date of construction of environmental restoration weirs, the applicant is exempt 
from the requirements of ORS 509.585 and applicable provisions of OAR 635, Division 412, unless and 
until the Department has determined that native migratory fish have returned to the reach. the person 
owning or operating the environmental restoration shall:  

(a) Obtain from the Department an approval determining that the environmental restoration 
weir meets the requirements of OAR 635-412-0045 and ORS X.X; or 
(b) Obtain from the Department a fish passage waiver or exemption that meets the 
requirements of ORS 509.585 and OAR 635-412-0025. 

(3)  If, after construction of environmental restoration weirs, the Department determines 
that native migratory fish have returned to the qualifying stream reach, the Department may require 
the person engaging in the authorized voluntary owner or operator of the restoration project to either: 

(a) Obtain Department approval of a fish passage plan that is consistent with standard criteria in 
OAR 635-412 by providing passage modifications that: 
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(A) Are recommended by the Department unless the owner of the restoration project 
demonstrates to the Department that the proposed modifications will not be 
economically practicable;  

(i) To determine if the modifications are economically practicable, the 
Department my evaluate information including.  
(ii) the cost of the original project 
(iii) the cost of the recommended modifications  
(iv) the habitat value of the restoration project  
(v) the economic value of the project to the landowner  

(A) Is economically practicable to the person engaging in the project; and 
(B) Can be constructed from locally available natural materials 

(b) Obtain Department approval of mitigation consistent with applicable requirements of ORS 
509.585 and OAR 635-412. 
(c) Remove the environmental restoration weir to allow upstream fish movement. 

(4) The Department may only authorize voluntary projects for stream restoration and habitat 
improvement through the construction of environmental restoration weirs only if; 

(a) The project involves construction of environmental restoration weirs on one or more 
qualifying streams located in any historically closed basin:  

(A) From which water does not flow to the Pacific Ocean; and  
(B) That is located east of the summit of the Cascade Mountains;  

(b) Construction of the environmental restoration weirs will be completed no later than July 1, 
2031; 
(c) The project complies with local floodplain regulations if the project is located within an area 
subject to floodplain management.  
(d) Construction of the environmental restoration weirs has not begun prior to the date of the 
approval from Department’s approval.  
(e) The project is unlikely to adversely impact transportation infrastructure or planned 
transportation infrastructure as determined by the Oregon Department of Transportation.  
(g) The structures project will not store or appropriate water in a manner that would require a 
permit from the Oregon Water Resources Department. 
(h) The Department approves a fish passage plan for the project if a plan is required by 
subsection (1) of this rule.   
(i) The planned project, including but not limited to timing of construction, material, size, 
location, and other information contained in the application regarding historic features on 
landscape and rational for the project, demonstrate, as determined by the Department, that the 
project is likely to produce the intended ecological benefits of stream restoration and habitat 
improvement.  
(j) The Department determines that the planned structure is no larger than necessary to cause 
overbank flooding during ordinary periods of high stream flow.  
 

Application Material 635-412-0055 
(1) Any application for voluntary projects involving construction of environmental restoration weirs 
must utilize the Department’s application form and specifically describe how the project will meet all 
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the eligibility criteria set forth in this subsection of this rule 635-412-0050 and facilitate stream 
restoration and habitat improvement.  The Department may require the application to include: 
(f) The owner or operator of the environmental restoration weir shall obtain from and submit to the 
Department an application documenting that the project meets all of the eligibility criteria and will 
facilitate stream restoration and habitat improvement. The Department may require application 
materials including: 

(a) A description of the current habitat conditions, rational for the project, and intended impacts 
of environmental restoration weir, including if beaver restoration is an intended outcome. 
(b) Information on the planned construction timing, location, and numbers of environmental 
restoration weirs in the reach. 
(c) Photographs of all the proposed environmental restoration weir construction sites for pre-
project monitoring requirements. 
(d) A description of stream management and adjacent land use plans, descriptions of any efforts 
already undertaken to address historic factors contributing to habitat degradation and future 
efforts that will be implemented to protect habitat restoration.   
(e) Approach to future beaver presence. 
(f) Plans, drawings, or pictures documenting stream measurements including active channel 
width, height of ordinary high water line, height of ancient floodplain above stream bottom, and 
the size and material source and composition of the environmental restoration weirs. 
(g) Written documentation from the Oregon Water Resources Department stating:  

(A) Whether injury to other water rights is likely to occur if the application or proposal is 
implemented as described;  
(B) If any manipulation of water during any phase of construction is likely to cause injury 
to any existing water right and,  
(C) Whether the project would require a permit from the Oregon Water Resources 
Department.  

(h) Information on location and type of nearest downstream road crossing  
(i) Plans showing fish passage meets the criteria in OAR 635-412-0035, if the project is in a 
qualifying stream reach where native migratory fish are present.  

 
Conditions of Approval 635-412-0060 
(1) Brush and trees removed in association with construction must be replanted with native vegetation. 
Removal of vegetation shall not be more than required to access the project site.  
(2) Planting or removal of brush and trees from stream banks and riparian areas as part of an 
authorized voluntary project are not subject to riparian management requirements established under 
the Oregon Forest Practices Act.  The State Forester must be notified if there is any sale, barter, or trade 
of timber material resulting from the removal of tress associated with the project. 
(3) Construction of environmental restoration weirs must be done either when the stream is dry, 
anytime during the appropriate ODFW in-water work window, or by arrangement with ODFW.  
(4) For streams with flowing water at the time of construction. The person engaging in the voluntary 
restoration project shall use best efforts to prevent erosion and minimize soil movement and turbidity 
including:  

(a) Stabilizing exposed soils during and after construction to prevent erosion and turbidity.  
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(b) To prevent erosion, use of compost berms, impervious materials, or other equally effective 
methods, is recommended to protect soil stockpiled during rain events or when the 
stockpile site is not moved or reshaped for more than 48 hours.  

(c) Unless areas are frozen solid or under dry summer conditions, all construction access points 
through, and staging areas in, riparian and wetland areas must use methods to prevent soil 
compaction, excluding the soil or materials used in the environmental restoration weir. 

(d) At project completion, disturbed areas with soil exposed by construction activities must be 
stabilized by mulching and native vegetative plantings/seeding.  

(e) Unless incorporated in the environmental restoration weir, dredged or other excavated 
material must be placed on upland areas having stable slopes and must be prevented from 
eroding back into waterways and wetlands.  

(f) The landowner should inspect and maintain erosion control measures as necessary to 
ensure their continued effectiveness until soils become stabilized.  

(g) All erosion control structures must be removed when the project is complete, and soils are 
stabilized and vegetated. 

(h) Unless otherwise approved by the Department based on site specific conditions, the work   
area must be isolated from flowing water during construction or other methods must be in 
place to prevent downstream turbidity. All structures and materials used to isolate the work 
area must be removed immediately following construction and water flow returned to pre-
construction conditions.  

(5) Petroleum products, chemicals, wood treated with leachable preservatives or other deleterious 
waste materials must not enter the stream. Machinery and equipment staging, cleaning, maintenance, 
refueling, and fuel storage must be at least 150 feet from the channel to prevent contaminates from 
entering waters of the state. Refueling is to be confined to a designated area to prevent spillage into 
waters of this state.  
(6) Operating machinery within the stream channel should be minimized as much as possible. All 
machinery operated within the stream channel must be in good working order, inspected for leaks prior 
to each use, and maintained to prevent leakage of fuels, oils, or other fluids.  

(a) An appropriately sized spill kit must be on-site when operating in the stream channel, leaked 
fluids must be cleaned promptly, and any contaminated soils removed from the area and 
properly disposed of.  

(b) Any equipment found to be leaking fluids must be immediately removed from and kept out 
of the channel until repaired.  

(c) All fuel and equipment must be stored outside of the stream channel. Machinery may not 
be parked or refilled while in the stream channel.  

(7) The project must not redirect the channel or cause damage to property or structures on the project 
site as well as adjacent, nearby, upstream, or downstream of the project site.  
(8) Environmental restoration weirs approved under by the Department OAR 635-412-0045 as required 
by ORS X.X, only provides approval under the authority administered by ODFW. It is the responsibility of 
the owner or operator to comply with all necessary and required local, county, state, and federal 
approvals and permits. This approval in no way authorizes take of any federally or state listed species. 
(9)Applicant/Owner and Operator shall at all times observe and comply with all federal and state laws, 
including without limitation the Endangered Species Act of 1973, as amended (16 U.S.C. 1531-1536, 
1538-1540), ORS 496.172 to 496.192 (Threatened and Endangered Wildlife Species), and ORS 564.100 to 
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564.135 (Threatened and Endangered Plants), and lawful regulations issued thereunder, and local 
bylaws, ordinances, and regulations, which relate to Threatened and Endangered plant or animal species 
while constructing and maintaining environmental restoration weirs approved by the Department. 
 
Monitoring and Reporting 635-412-0065 
(1) A person owning or operating an environmental restoration weir is responsible for maintaining the 
structure as approved, and monitoring and reporting on the habitat conditions. 
(2) Monitoring and reporting shall consist of fixed photo-point monitoring of each environmental 
restoration weir. Photo monitoring shall: 

(a) Be established prior to construction of the environmental restoration weir; 
(b) Be taken from established and consistent sites before construction and during high and low 

water periods each year for 10 years; 
(c) Show the environmental restoration weir from both sides of the stream;  
(d) Show upstream and downstream stream and riparian habitat conditions; and  
(e) Be submitted to the Department annually for 10 years post construction. 

(3) The Department may require third-party monitoring as a condition of approval.  
(a) Monitoring will only be conducted if:  

(A) The third party must be is chosen through mutual agreement between the person 
engaging in the project and the Department;  
(B) The person engaging in the project may not unreasonably withhold consent for the 
third party to engage in monitoring;  
(C) The third-party monitoring may not result in a financial cost to the person engaging 
in the project; and  
(D) The third party engaging in the monitoring must be covered by sufficient liability 
and casualty insurance. 

(b) Monitoring may include gathering information on applicable habitat and stream metrics 
including temperature data, water quality, stream discharge measurements, habitat survey 
data, invertebrate sampling, riparian vegetation surveys, pool area measurements, floodplain 
area engagement, fish sampling, dissolved oxygen, wildlife responses, or other land responses 
associated with the restoration weirs.  

(4) The Department shall require the applicant person engaging in the authorized voluntary 
restoration project to modify or remove the environmental restoration weirs if the environmental 
restoration weirs are found: 

(a) By the Oregon Water Resources Department to result in injury to an existing water right; or 
(b) By the Department to be having a significant detrimental impact on native migratory fish; 

or  
(c) To have been modified beyond the original authorized design specification to the point 
where the structure project no longer meets the criteria outlined in OAR  635-412-0045 (1)(b).  

(5) The Department, in coordination with the Oregon Department of Transportation, may at any time 
require the owner person engaging in the authorized voluntary restoration project to modify 
environmental restoration weirs if the environmental restoration weirs are found to adversely impact 
transportation infrastructure or planned transportation infrastructure. 
(6) The Department shall maintain a database of projects that apply for implementation under this 
program.  
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(a) No later than December 31, 2027, the Department shall submit a publicly available report, 
in the manner provided by ORS 192.245, to the interim committees of the Legislative 
Assembly related to environment and natural resources that provides information 
summarizing the extent to which voluntary projects have been commenced and completed 
under OAR 635-412-0045 through OAR 635-412-0065.  
(b) No later than September 15, 2032, the Department shall submit a publicly available report, 
in the manner provided by ORS 192.245, to the interim committees of the Legislative 
Assembly related to environment and natural resources on voluntary projects authorized 
under OAR 635-412-0045 through OAR 635-412-0065. The report shall include: 

(A) Assessments of the conditions of qualifying streams affected by authorized 
voluntary projects, which assess stream conditions prior to construction of 
environmental restoration weirs as well as after construction of environmental 
restoration weirs; projects will be evaluated on factors including: 

(i) Number and location of environmental restoration weirs. 
(ii) Photo monitoring of habitat conditions before and after the construction of 
the environmental restoration weir. 
(iii) Professional opinion of change in habitat quality, water quantity/quality, fish 
distribution, health of native migratory fish populations.  
(iv) Any habitat data voluntarily provided by landowner including temperature 
monitoring, stream characteristics, flow measurements, fish surveys, riparian 
vegetation, floodplain connectivity or other observations made in association 
with the construction of voluntary restoration weirs.  

(B) Recommendations, which may include recommendations for legislation, to allow 
the Department to authorize voluntary projects in which construction of 
environmental restoration weirs will commence on or after January 2, 2036. 

(c) The Department will provide the Fish Passage Task Force with draft reports for comment 
prior to reporting to the Commission and Legislature. 

 

Brian
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